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New Directives on Public Procurement

Miguel Neiva de Oliveira*

On 28 March 2014, a new European legislative pack-
age related to public procurement was published.
This newpublic procurement legislative package has
the following allocation in three new directives (“Di-
rectives”):
(i) Directive 2014/24/EU, regarding general public
procurement, revoking the previous Directive
2004/18;

(ii) Directive 2014/25/EU, on procurement by entities
operating in water, energy, transport and postal
service sectors, revoking the previous Directive
2004/17;

(iii) Directive2014/23/EU,on theawardof concession
contracts.1

The Directives introduce several innovations and, es-
sentially, implement some court decisions consoli-
dated over the last few years. A good example of this
is the revision and clarification of concepts such as
‘public procurement’ and ‘body governed by public
law’. The main goal of the Directives is to change the
procedures in order to make the process for the for-
mation of public contracts more flexible without
compromising their transparency, in compliance
with European principles already established in this
area, and following the modern-day developments.2

The last of the mentioned directives, Directive
2014/23/EU, establishes a whole new set of rules re-
garding concession contracts, defining a new unified

framework on the European Community applicable
toworks concessions and public services. Indeed, the
lack of rules concerning these contracts at the Euro-
pean level was resulting in legal uncertainty and ob-
stacles to provide and execute services agreements
in full respect of the fundamental freedom of circu-
lations, depriving companies (especially small and
mediumcompanies) of their rights and causing them
less business opportunities. The new set of rules, in
the words of the European legislator, “ensure the ef-
fective and non-discriminatory access to all econom-
ic operators of the Union to its market and legal cer-
tainty, promoting public investment in infrastruc-
ture and strategic services to the citizens.”
The Portuguese Public Procurement Code –which

transposedDirectives2004/17and2004/18–hasbeen
in force since 30 July 2008. It is fair to say that, at
that time, it was very innovative compared to the re-
spective directives it transposed, and, in many mat-
ters, it predicted some of the solutions that were
adopted in the new Directives; for instance, the ex-
clusion of the public procurement rules for contracts
between contracting authorities and between them
and the entities over which the contracting authori-
ties exercise control similar to the control they exer-
cise over their own services (in-house procurement).
Still, the Portuguese legislator will have to under-

take a review of the Portuguese Public Procurement
Code and of the corresponding legal apparatus in or-
der to accommodate this new European set of rules.
Among the changes recommended by the Directives,
the Portuguese law will certainly consider including
the following:
(a) Reduction of the minimum time limits for the
submission of tenders or applications;

(b) The possibility of weighting as a factor in the
award criterion of the most economically advan-
tageous tender the organization, qualifications
and experience of the resources required to per-
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1 For detailed information on the Directives, see the data sheets, in
English, prepared by the services of European Commission,
available at:
http://ec.europa.eu/internal_market/publicprocurement/mod-
ernising_rules/reform_proposals/index_en.htm.

2 See, for instance, the gradual establishment of the e-procurement
that these Directives impose: the mandatory use of electronic
means to promote access to documents of the procedure and
even submission of tenders.
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form the contract, whenever they may have a sig-
nificant impact on the level of implementation of
the contract;

(c) Establishment of more cases of impairment, in-
cluding the possibility of considering prevented a
candidate or tenderer who has demonstrated neg-
ative or persistent deficiencies in the implementa-
tion of prior agreements, if such failure has led to
the termination of the contract and to the condem-
nation fordamagesorother comparable sanctions.

(d) Concerning Directive 2014/25/CE, which regards
specifically thewater, energy, transport and postal
service special sectors: (i) the possibility of exclu-
sion from the scope of the Directive contracts
awarded by a contracting entity whose activity is
directly exposed to non-limited access market
competition;3 and (ii) the exclusion of contracts
for oil and gas from its scope as it was felt that the
sector is already subject to full competitive pres-
sure (which does not justify the application of a
more flexible system).

(e) Finally, regarding the innovative Directive
2014/23/EU, the Portuguese Public Procurement
Code already provides a set of specific rules con-
cerning awards (at pre-contractual and contractu-
al stage); Therefore, it is not expectable that the
Portuguese Public Procurement Code will need to
be much amended on this matter.

These Directives are already in force since 17 April
2014, and theMember States have until 18 April 2016
to transpose them into their national laws. Portugal
is not yet within the legislative process to transpose
the Directives and, thus, we must wait for the execu-
tion of such legal procedure to assess on the respec-
tive content and legal impact on the context of the
Portuguese Public Procurement law and practises.

3 This possibility must be recognized by the European Commission,
at the request of the contracting authority.


