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Entrepreneurs

1gnore the status quo,

challenge the rules

and change the game,
e should know.

Entrepreneurs see things differently. They spot
opportunities others don't. They look for new ways
of doing things. They take advantage of complacency.

At Mishcon de Reya, we work with all kinds of
entrepreneurs, in all kinds of organisations. And through
our knowledge of what drives them, we've developed
a number of proprietary tools designed to accelerate
their plans. ;

Tulip® for instance, is ‘a pioneering anti-counterfeiting
programme’ (the FT's words, not ours) that provides
both robust protection against brand infringement and
a return on investment. MISHCON PROTECT® assists
clients in obtaining funding for their own litigation fees,
and insures them against the risk of having to pay costs
if unsuccessful.

Our commitment to helping entrepreneurs doesn't stop
there. Recently we co-authored The Entrepreneurship
Report with the London Chamber of Commerce.

The objective: to give entrepreneurs a voice and
a platform from which to galvanise the Government
into improving the business environment.

Its these initiatives that have made Mishcon de Reya
the legal firm of choice for Smarta.com, the
online business resource set up for entrepreneurs
by entrepreneurs.

So whether you have a fledgling, Category-changing
idea or a fully-blown business plan, you should call us.
At the very least, you'll get encouragement from a
kindred spirit.

For more about how we can help entrepreneurs
g0 to mishcon.com/ftentrepreneurs

Misheon de Reya

It's business. But it's personal.

BUSINESS DISPUTE RESOLUTION REAL ESTATE MISHCON PRIVATE

WWWIMISHCON.COM
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Changing times

he traditional image of the commercial lawyer

has undergone important changes in the past few

years. As this year’s FT Innovative Lawyers report

shows, where lawyers once were little more than

interpreters of the law, their role extends
increasingly to advising businesses and governments at the
very highest level.

“Bold thinking” - the theme of this year’s report - is
becoming ever more critical to the lawyer’s skill set.

However, it is not just the role of the lawyer that is
changing. Firms, too, are very different from the traditional
partnerships that existed just a few years ago: international
expansion, legal process outsourcing and, in the UK, the
Legal Services Act, are all serving to transform the legal
market.

The 2011 FT report paints a picture of a European legal
sector in a state of evolution, but it is only part of the story.
The next few years are likely to be just as transformative to
the way in which lawyers and their firms operate.

Paul Solman
Lead editor,
FT Innovative Lawyers
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New directions

Traditional law firms are not usually associated with
a culture of innovation, but this is changing as lawyers
adapt to unfamiliar challenges. By Reena SenGupta

HEN ALLEN &
Overy hosted a
conference for its
partner law firms
throughout the
world, sessions on innovation were
sold out. Perhaps it is no surprise that
the firms - from locations as diverse as
South Korea and Kazakhstan - were
keen to hear thoughts on innovation
from A&O, which tops this year’s FT
Law 50 ranking of European law firms.
Yet in one session, the managing
partner of a Swedish firm asked if
clients really wanted innovation. In a
recent survey in that country, innova-
tion had ranked 19th out of 20 items
that clients valued from their lawyers.
For some, innovative lawyering still
has a negative or risky connotation. But
as the FT’s annual Innovative Lawyers
report continues to show, the ability
of lawyers to innovate on behalf of
their clients is essential to the smooth
functioning - and,
in times of crisis, the
survival - of business

to their businesses by revamping
their value proposition to clients or
by establishing their competitive
advantage in the legal market.

Clearly, innovation defined in these
ways is essential to both successful law
firms and thriving clients.

However, traditional law firms are
not natural places to foster a culture
of innovation.

Steven Johnson, author of Where
Good Ideas Come From: The Natural
History of Innovation, has studied
the environments that lead to unusual
creativity. Looking at business, biologi-
cal systems, society and research and
development laboratories, he found
that innovation flourished in “liquid
networks”: environments that tend to be
chaotic and diverse, where ideas collide
and people can share their mistakes
freely - in effect, places of open com-
munication. This conjures up English
coffee shops of the 17th century, but the
21st-century law firm
is the polar opposite
of a chaotic coffee

§
and government. LaWyeI‘S a'blhty to shop. The partner-
The reason thatsome  jnnovate on behalf ship model fosters an
clients and lawyers still bt ol ) “up and out” attitude
question whether law- ot their chents 1s for its associates
yers should, or can, be essential to the work and favours status
innovative comes down . and hierarchy. Legal
to two factors. The first of business and training is detail fon—
is confusion abouthow  government scious and mistakes

innovation is defined;
the second lies in the intrinsic nature of
lawyers and legal practice.

The FT report’s definition of inno-
vation is that lawyers add transforma-
tive value to business, either through
new solutions or applications of the
law, or through exceptional execu-
tion and delivery. In the operational
categories such as strategy, client ser-
vice and efficiency, innovative firms are
those that have made improvements

6 | FINANCIAL TIMES

are not tolerated.

Lawyers tend to rely on precedents
rather than invention. Few law firms
have open-plan offices, and their record
on diversity is poor. It is no wonder
scepticism regarding the concept of
innovative lawyers still remains.

However, as Mr Johnson points
out in his book, great ideas are
rarely the result of a “eureka moment”.
Instead, they evolve in what he calls
a “slow hunch”, Innovation, he says,




happens incrementally or in the
“adjacent possible”,

This year’s FT Innovative Lawyers
report profiles many incremental
innovations. Legal solutions that
have worked in one jurisdiction being

applied in neighbouring coun-

tries is a theme throughout the

corporate, finance and litigation
sections of the report.

However, it also covers innovations
that are moving the legal profession for-
ward faster and in bigger increments.

In the UK, regulatory change is set-
ting the pace. New entrants to the legal
market, allowed into the sector by the
Legal Services Act, have big ambitions.
Fulfilling the theme of this year’s FT
report, they are bold thinkers who want
to transform the legal market, particu-
larly at the small to medinm-sized end.
The Co-operative Group, whichisa »

RSG CONSULTING

F TINNOVATIVE LAWYERS

is a joint venture with RSG

Consulting, a specialist legal
research and writing company.
Researchers spent six months
preparing the report, which was
based on submissions from firms
and in-house lawyers. Each innova-
tion was assessed for its originality,
rationale and impact. References
were taken for all ranked submis-
sions, and more than 500 in-depth
interviews were conducted.

Reena SenGupta, managing
director of RSG, is a consultant and
journalist with more than 15 years’
experience in the legal sector. She
is an expert in devising rankings for
the industry and has been a regular
contributor to the FT since 2001.
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stand-out entry in the industry pioneers
section of the report, has built a legal
services business worth £24m (£27.4m)
in just four years.

Richard Cohen, executive chair-
man of Epoq Legal Services, the legal
technology provider also ranked in the
industry pioneers section, says: “In the
next few years, we will hit the tipping
point where you won't be able to
survive as a small to medium-sized
law firm without web-serving client-
facing technology” He points to the
banks and insurers that, he says, are
more ready to enter the legal market
than anyone realises.

At the other end of the market there
is also little room for complacency. In
recent interviews with the managing
partners of the largest 25 UK law firms,
nearly all said their priorities were
international expansion balanced with
better value and more efficient services
to clients. Before 2008, few firms spoke
of the need to be productive or efficient
with any urgency.

The four big legal outsourcing deals
ranked in the resourcing, technology
and efficiency section of this year’s
report show an industry that has
reached a definitive moment on this
issue. Law firms understand that
clients will never again accept a “costs-
plus” model of charging, and that
maintaining profitability will require
operational efficiencies on a scale never
seen before.

The most significant of these deals
was the decision of CMS Cameron
McKenna to outsource its middle- and
back-office functions to Integreon, the
legal and business support
provider (and supporter of
the research for this year’s
FT report).

The need to be efficient
is also pushing some law
firms into an area of more
classical innovation - that
of product invention. For
example, Taylor Wessing
this year launched a legal
due diligence and con-
tract management tool that the
firm believes will change the way
the industry approaches certain
repetitive tasks.
Internationalisation is also
having an impact, but the
innovation-related effects
are subtle. Of the top 25 law
firms in this year’s FT report,
nearly half have been in-
volved in a significant inter-

MORE ON THE LEGAL SECTOR

legal sector. The project, now in its sixth year, highlights the latest

I NNOVATIVE LAWYERS IS THE FT'S ANNUAL SURVEY OF THE

thinking in areas such as corporate and financial law, litigation and legal
business management, and includes league tables of the most innovative law
firms. The US edition of the report will be published in November.

Go to www.ft.com/illl for more from the European report, including:

= extended and searchable results tables;

* coverage of the awards ceremony at the Science Museum in London:

*  key performance indicators used in the project; and

*  previous reports in the Innovative Lawyers series.

national merger or alliance or opened a
new office in the past 18 months. Most
of those deals have been with firms
outside Europe. The need to adapt to
new and often very different cultures is
changing lawyers’ attitudes and forcing
firms to be more open and diverse.
This, combined with the need
to maintain employee engagement,
particularly among Generation Y and
women, is changing the way law firms
communicate internally. Freshfields
Bruckhaus Deringer recently held a
competition for its lawyers to enhance

cross-office communication. And even
a firm that is less operationally innova-
tive, such as Slaughter and May, speaks
about its initiatives to be more transpar-
ent and open with its junior lawyers.
Law firms still may be a far cry from
the ideas incubators of the old English
coffee houses, but they are becoming
places where ideas can flourish. B

INNOVATIVE LAWYERS 2011 SUPPORTED BY
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simmons-simmons.com
elexica.com

Simmons & Simmons

Not all law
firms are
the same.

Our clients benefit from a law firm fully focused on
their sector, wholly understanding of the challenges
they face and completely tuned in to their needs.

We put collaborative relationships and innovation at
the heart of how we work.

Tracey Emin, Trust me, 2000 Neon (in pink)
Part of the Simmons & Simmons contemporary art collection
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Lawyers in the limelight

Some of the most innovative deals of the past year have also been the most visible.
Bob Sherwood explains the back-room negotiations that became global news

HE MINUTIAE OF
takeovers or regulatory
frameworks are hardly sub-
Jects that usually capture
the public’s imagination,
but often the most innovative corporate
legal work is done on deals that barely
register outside the sectors involved.
However, in the past year, some of
the most groundbreaking work was
seen in the deals that received the wid-
est attention. That has meant lawyers
working not only under intense client
pressure but also under the somewhat
unfamiliar glare of public scrutiny.
“If you screw up, people are going to
notice,” says David Wittmann, partner

10 | FINANCIAL TIMES

at Slaughter and May, which repre-
sented British Airways, the UK flag
carrier, in its merger with Iberia, its
Spanish counterpart. That deal, which
also featured work by Spain’s Garri-
gues, was one such transaction.

“This was a deal that broke out of
the business pages into the general
public interest,” Mr Wittmann says.
“Because it was a genuine merger of two
pretty iconic businesses in each of their
markets with lots of history, there were
cultural sensitivities that needed to be
dealt with”

The challenge for the lawyers was
to create a new parent company while
allowing the combined business to

remain both British and Spanish. The
teams from Garrigues and Slaughters
used Spanish domestic merger legisla-
tion and moved Iberia’s operating
business into a new subsidiary, a prac-
tice common in Spain. A new holding
company was created on top of BA,
which is common in the UK but not
in Spain, thus providing two “clean”
companies without creditors that could
be merged.

But there were other complications.
The merged business has a Spanish
holding company, but had to remain
listed in the UK. Airline regulations
also meant that BA had to remain a UK
airline in order to fly out of Britain to



certain destinations, while Iberia had to
remain a Spanish-owned company.

Mr Wittmann says the lawyers had
to create a structure that would “allow
BA to be controlled by a UK board and
Iberia to be controlled by a Spanish
board, while still having a common
management team for the group”.

The deal offers a template for future
consolidation in the industry, as the
lawyers say the structure would allow
the company to plug acquisitions of
airlines based in other countries into
the existing structure.

Another deal in which legal
wrangling left the confines of the
business pages, was the contentious
£300m (€344m) takeover of Liverpool
Football Club by New England Sports
Ventures, which owns the Boston Red
Sox, the US baseball team. John Henry,
principal owner of NESV, defeated
Tom Hicks and George Gillett, the
existing owners, in their battle to stop
the takeover.

Creighton Condon, mergers and
acquisitions partner at Shearman &
Sterling, the English and New York
counsel to NESV, says: “The deal was
exceptional for its legal complexity, the
tactics employed, the astonishing court
dramas, the colourful characters, the
media circus and the passionate fan
base.” The firm was aware that keeping
the approval of the iconic club’s fans was
an important factor in the transaction.

The deal was unusual as the
owners did not want to sell to NESV but
to Royal Bank of Scotland. The bank
had lent £2.137bn to the club’s owners
and had put in place corporate govern-
ance arrangements stipulating that
Mr Hicks and Mr Gillett had to abide by
the decisions of an independent board,

The pair challenged that, and sought
to change the board. Not knowing if the
arrangements would hold up, the
Shearman lawyers put together an
unusual bid that enabled LFC board
members to take decisive action in the
face of opposition from the controlling
shareholders in light of their duties to
the senior creditors.

The High Court backed the RBS
arrangement, but a Dallas court
then gave Mr Hicks and Mr Gillett
a restraining order to block the sale.
Shearman lawyers overturned that in
a 7am hearing on October 15, the very
day the RBS loan ran out. “T have done
a number of sports deals and they tend
to be the most memorable, given the
characters involved,” Mr Condon says.
“But this one was the most testing” »
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When Garrigues was appointed to advise Iberia, already
negotiating a merger with British Airways, the lawyers
proposed a new approach that avoided a takeover under
Spanish law. With Slaughter and May, BA's advisers, a new
corporate structure was developed without which, the

| would not have gone ahead.

Used legislation it helped to develop to create a structure
totransfer €£173bn of assets and liabilities from 70
jurisdictions to a winding-up agency. The complex
transfer prevented the collapse of one of Germany's
largest banks.

Created a new hybrid model to enable the railway to operate
within both publicly subsidised and commercial
environments. Clients commended the lawyers' expert
understanding of the objectivesand their role in managing
theinterests of different parties.

Renegotiated all the underpinning contracts for High
Speed 1, and contributed to a new regulatory regime.
The resulting £2.1bn (€2 4bn) sale price was well above
expectation.

Advised Nicolas Berggruen, the investor, on the
acquisition of Germany's largest department store chain
out of insolvency. Lawyers' commercial and strategic
advice was crucial to the winning bid against strong
opposition in a sensitive transaction.

With US counsel, lawyers developed the first Irish
exchangeable offer to overcome barriers to the sale of
M&T Bank Corporationin the US. They alsoadvised on
the first use of the Credit Institutions (Stabilisation) Act to

inject capital intoan Irish bank.

Helped devise and champion a strategy for the seller's
board and lender to enter into a binding agreement, in
spite of uncertainty created by legal proceedings brought
by the controlling shareholders.

Advised on a number of creative solutions and a type of
redeemable non-voting share, which allowed the buyer
toraise capital without ceding contral. The share type
has attracted interest as a new capital-raising instrurmnent
inSpain

Adapted and reshaped this contractual construct from
the oiland gas sector for the Gwynt y Mér wind farm,
creating a new standard for the sector,

Anew kind of joint-venture structure to allow Sol Melia to

retain use of the trademark for 10 years and benefit from

its growth. The structure has already been copied in the
hotel sector,

With McKinsey. the management consultancy firm,
Hogan Lovells' lawyers helped create two entities to
receive over €250bn in assets from WestLB and Hypo
Real Estate. Unusually, lawyers played a central role
advising on strategic management decisions.

The first significant offer in German takeover history that
remained contested until its completion, and the first
hostile share-for-share offer since the German takeover
actwas enactedin 2002. The Linklaters tearm were
commended for flawless executionin a highly complex

trans_actlon.r

Advised GDF Suez on its business combination to form
the €18bn company. A structure allowed GDF Suez ta
take controlwithout spending any cash in this complex,
multi-jurisdictional deal,

Advising on transactions and creation of new distribution
models for the 3M unit. which combines minarity
investment in technology start-ups with access to the
multinational's global distribution and marketing network.

The firm lent the weight of its global brand and pushed
the pace of the transaction to meet clients' timeframes.
Lawyers were described as business partners in making
the complex acquisitions possible.

Lawyers created a transaction structure under Dutch law
toreplicate a US-style deal, allowing Johnson & Johnson
to take 100 per cent control of Crucell.

FINANCIAL TIMES 11
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Of course, such high-profile and
politically sensitive deals can come
unstuck or be derailed by external
events. Just ask the Allen & Overy team
that worked on the bid by News Corpo-
ration, the international media group,
to buy out the 60.86 per cent of shares
in BSkyB, the UK satellite broadcaster,
that it did not already own.

In a contentious bid that many
thought should have been referred
to the UK Competition Commission,
A&O’s team took on the vexing
question of media plurality, which is
largely uncharted legal territory. The
UK government was provisionally set
to accept remedies from News Corpora-
tion in lieu of referring the deal to the
competition authority, but the
arguments were not tested, as the
phone hacking scandal engulfed the
company and derailed the bid.

Some other deals involving regula-
tory regimes went more smoothly,
including two connected with the UK
government’s sell-off of High Speed 1,
the Channel Tunnel rail link.

A team from CMS Cameron
McKenna devised a new regulatory
regime for the high-speed rail route to
make it fit for sale to private investors.
On the same sale, Herbert Smith acted
for London and Continental Railways,
the government-owned company that
ran the link, repackaging the asset,
amending legislation and changing
underlying contracts so that it could be
brought to market. The resulting £2.1bn
sale price paid by two Canadian pension
funds was above expectations.

There was no precedent for such a
framework, but the lawyers point out
that, had it not proved successful, the
chances of the High Speed 2 link from
London to the Midlands and northern
England getting off the drawing board
would have been greatly reduced.

Such deals were not limited to the
UK. In the face of considerable resist-
ance from competitors, Freshfields
Bruckhaus Deringer pushed through
an audacious strategy for the pur-
chase of Karstadt, Germany’s largest
department-store chain, by US/German
investor Nicolas Berggruen.

In one of the biggest insolvency pro-
ceedings in German history, the inves-
tor overcame Highstreet Consortium,
Karstadt’s biggest lessor and the natural
company to take over the troubled
chain, which had been in administra-
tion. The successful ploy was a mixture
of legal tactics and a press and political
campaign. B
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U AkinGump  VimpeiCom

WINDS OF CHANGE

HEN VIMPELCOM PULLED After the deal, the combined group

off its merger with Wind had operations in 20 countries, serv-

Telecom in April, the deal ing 181m mobile subscribers. But to
catapulted the Russian telecoms pull it off, the lawyers had to bridge
group from the 43rd largest in the a gap between what the purchaser
world to the sixth. In a transaction wanted to pay and the seller's price.
fraught with difficulty, the lawyers Dan Walsh, who led the Akin Gump
were forced to change the structure team, says: “There were a number
anumber of times over the course of points where the deal nearly broke
of 14 months of negotiations. down, and one of those was certainly

But what made it even more the value gap, which we were able

remarkable, was that negotiations to overcome with a pretty complex
with Naguib Sawiris, the spin-off.”

Egyptian billionaire and The uncertain political cli-
controller of Wind mate and tensions

Telecom, happened between Algeria and Egypt
against the backdrop of ~

the Arab Spring, when

many countries in the ’l“

meant that the risk of
operating Wind Telecom's
Algerian subsidiary was
Middle East and North considered particularly high
Africa were in turmoil. by VimpelCom. To tackle that,
The deal faced specific the legal tearm created a value-
legal difficulties in Egypt and Algeria, sharing agreement, undar which Mr

and VimpelCom's lawyers from Sawiris's company would assume
Akin Gump Strauss Hauer & Feld most of the downside risk of operat-
found themselves negotiating ing in Algeria, but would also take

with regulators during an Egyptian most of any upside profits.

revolution. Bob Sherwood

CORPORATE LAW: EMERGING MARKETS

= Innovation
- Originality
Rationale
N Impact
| Description

E
i

| Total

As VimpelComn's key strategic adviser, the firm managed

| Strauss combination with local counsel in 20 countries, and created new law in Egypt
|| Hauer & Wind Telecom to against the backdrop of the Arab Spring. Inan environment
& Feld create the sixth- fraught with political and litigation risk, the lawyers' strategic
4 largest telecoms view was invaluable to the transaction's success.

2 company globally 7 At Falla
*| Freshfields  Acquisition of Vallar, 7 7 7 21 Withoutatemplate tofollow, the firm had the quick idea to

| Bruckhaus the first London-listed getclients into a position to sign a deal within 17 days to pre-
. Deringer Indonesian resources empt an auction, The structure had to ensure the new group
group remained eligible for a premium listing in the UK.
HIGHLYCQMMENHB? : 5
Latham & Comstar and MTS 7 6 7 20 Themergerof New York-listed client MTS with London-
. Watkins merger and parallef listed Cornstar required combining Russian law
voluntary tender offer mechanisms for the first time, and synchronising Russian,

UK and US aspects of the deal. Strict corporate governance
structures created a positive precedent in the market.

Allen&

A&E%ngaChmésé . 6 7 6 19 AdvisedWanhualndustrial Group onthe aéd@isitinn of i
' Overy company on distressed company debt to force through an acquisition.
distressed debt Inarmarket unfamiliar to the client, lawyers turned a hostile
techniques to dealinto a consensual one.
acquire Hungary's
'