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A REeVISAO DO REGIME DE LICENCIAMENTO COMERCIAL

THE ReviEw OF THE COMMERCIAL LICENSING REGIME

A Lei n.° 12/2004, de 30 de Margo, que estabelece o regime de
autorizagao a que estao sujeitas a instalacao e a modificacao de
Estabelecimentos de Comércio a Retalho e de Comércio por Grosso
em livre servico e a instalacao de Conjuntos Comerciais prevé, no
seu artigo 37.°, que a mesma seja objecto de revisdo no prazo de
trés anos, apds a sua entrada em vigor.

Nessa medida, e uma vez que o Governo considerou, pela experiéncia
obtida com a aplicacao da actual lei, existirem diversos desajustes,
quer relativos a sua estruturagao, quer na sua implementagao, foi
elaborada e publicada a Proposta de Lei n.° 192/X, no sentido de
dar cumprimento aos principios do Programa SIMPLEX.

Das principais alteragdes propostas, destacamos as seguintes:

1.° Na apreciacdo de pedido de instalagdo de novos
Estabelecimentos de Comércio e Conjuntos Comerciais, sera atribuida
especial relevancia a contribuigdo positiva de tais empreendimentos
para a promogao da melhoria do ambiente, das exigéncias de eco-
eficiéncia, de desenvolvimento da qualificacao do emprego e da
responsabilidade social das empresas promotoras dos projectos em
apreciagao.

2.° E consagrado um regime mais flexivel, na medida em que
é substancialmente reduzido o universo de unidades comerciais
que ficam sujeitos ao regime de autorizacdo. Tal resultara da
elevacdo dos limites das areas a partir das quais tais unidades
comerciais ficardo sujeitos ao regime de prévio licenciamento
comercial, aplicando-se a nova lei apenas:

i) Aos Estabelecimentos de Comércio a retalho com drea de
venda igual ou superior a 2.000 m2 (em substituicdo dos actuais
500 m2);

i) Aos Estabelecimentos de Comércio que pertengcam a uma
empresa que utilize a mesma insignia ou estejam integrados num
mesmo grupo que disponham de uma area de venda acumulada
igual ou superior a 30.000 m2 (em substituicdo dos actuais 5.000
m2),

The licensing regime for the installation and alteration of self-service
retail and wholesale Commercial Establishments and Shopping Centres
is set out in Law 12/2004, of 30 March, Article 37 of which provides
that it is to be reviewed three years after its entry into force.

As a result of the experience obtained with the application of the
current law, the government believed that there were various
discrepancies in the structure and implementation thereof and,
consequently, Legislative Bill 192/X was prepared and published in
order to carry through the principles of the SIMPLEX programme.

From among the main amendments proposed, the following are worthy
of particular note:

1. In appraising the licensing application for new Commercial
Establishments and Shopping Centres, especial relevance will be
attributed to the positive contribution made by such undertakings to
fostering an improved environment, eco-efficiency requirements, and
the development of labour and social responsibility of the companies
promoting the projects under appraisal.

2. A more flexible regime has been introduced in that the range
of commercial units that will come under the licensing regime has
been substantially reduced. This is due to the increase in the area
limits within which these commercial units will fall under the pre-
commercial licensing regime, with the new law applying only to:

) Retail establishments with a sales area of 2,000m2 or over
(as opposed to the current 500m?);

i) Commercial Establishments that belong to a company using
the same logo or which are part of a group which holds an accumulated
sales area of 30,000m2 or more (as opposed to the current 5,000m2);
iii) Shopping Centres with a total lettable area of 8,000m? or
more (as opposed to the current 6,000m~).
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iii) Aos Conjuntos Comerciais que disponham de uma area
bruta locdvel igual ou superior a 8.000 m2 (em substituicao dos
actuais 6.000 m2).

3.° A nova lei excluira do regime de autorizagao os
estabelecimentos de comércio de venda por grosso as micro-
empresas e os estabelecimentos especializados de comércio a
retalho de armas e munic¢des, de combustiveis para veiculos a
motor e as farmdcias.

4.° O regime de autorizagdo previsto na nova lei passard a
ser também aplicavel as modificacoes de Conjuntos Comerciais.

5.° A nova lei passard a impor aos interessados a obtencao,
em fase anterior ao processo de autorizacdo, de uma informacao
prévia de localizacao favoravel emitida pela cimara municipal e
da declaracao de impacte ambiental favoravel (nos casos abrangidos
pelo regime juridico de avaliacao de impacte ambiental), o que
eliminara dos procedimentos de licenciamento comercial todos
o0s projectos que, naquelas fases administrativas anteriores, sejam
considerados invidveis quanto a localizagdo e ou que tenham uma
avaliagao de impacte ambiental negativa.

6.° A coordenacao do processo de autorizacao de instalagdo
e de modificagdo, incluindo o apoio técnico e administrativo a
entidade decisora, passard a pertencer a Direccao-Geral das
Actividades Econémicas (DGAE), que podera delegar a sua
competéncia na Direccdao Regional de Economia (DRE)

territorialmente competente.

7.° E abandonado o sistema de fases de candidatura, que
penalizava o investimento e os investidores, passando a ser adoptado
um sistema continuo de entrada de processos.

8.° Ao nivel da decisdao de autorizagdo, serdo substituidas
as actuais trés entidades decisérias actualmente existentes —
Direccdo Regional de Economia, Comissdes Regionais e Comissoes
Municipais — por uma tnica entidade: a designada Comissao de
Avaliacao Comercial (COMAC) - que decidira os pedidos de
autorizagao com uma periodicidade mensal.

9.° No novo regime, desaparecera a figura da vistoria,
passando o titular do empreendimento, a ter de comunicar tal
facto a entidade coordenadora e a cdmara municipal respectiva,
até 20 dias antes da abertura do Estabelecimento ou Conjunto
Comercial, fazendo acompanhar a referida comunicagdo de um
termo de responsabilidade segundo o qual o estabelecimento ou
conjunto comercial cumpre os compromissos que fundamentaram
a autorizagdo de instalacao ou de modificagao.

10.° A nova lei apresentard ainda uma novidade quanto ao
encerramento dos estabelecimentos e conjuntos comerciais
abrangidos por este diploma, estabelecendo o dever de
comunicacao de tal facto a entidade coordenadora, até 20 dias
apos a sua ocorréncia.

11.° Desaparecera o dever de registo da instalacdo e
modificacdo dos estabelecimentos e conjuntos comerciais pelos
interessados, passando este Gltimo a incumbir a DGAE, que fica
também incumbida de proceder ao registo de abertura e
encerramento dos referidos espacos.
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3. The new law will exclude the following establishments
from the licensing regime: wholesale Commercial Establishments,
micro-companies and establishments which specialise in retail
arms and ammunitions and motor vehicle fuel as well as
pharmacies.

4. The licensing regime provided for in the new law will
now also be applicable to alterations to Shopping Centres.

5. The new law requires that prior to the licensing process
the interested parties must obtain a favourable location opinion
from the local council as well as a favourable environmental
impact statement (in cases covered by the legal regime on
environmental impact assessment). This requirement will exclude
from the commercial licensing process any projects which are
deemed unviable as to location at these pre-administrative stages
as well as any which have received a negative environmental
impact assessment.

6. The creation and alteration process, including
administrative and technical support for the decision-making body,
will be coordinated by the Directorate General for Economic
Activities (DGAE), which may delegate powers to the territorially
competent Regional Directorate of the Economy (DRE).

7. The licensing “calendar phase” system - which penalised
the investment and the investors - has been abandoned and an
ongoing applications system will be implemented instead.

8. As regards the licensing decision, the three decision-
making bodies in existence at present — the Regional Directorate
of the Economy, Regional Committees and Municipal Committees
— will be replaced by one single body: the Commercial Assessment
Committee (COMAC) - which will decide on licence applications
on a monthly basis.

9. Under the new regime, the vistoria inspection will be
abolished and the owner of the undertaking will now have to notify
the coordinating body and the respective municipal council twenty
days prior to the opening of the Commercial Establishment or
Shopping Centre, enclosing with this communication a statement
of liability declaring that the Commercial Establishment or Shopping
Centre is in line with the commitments on which the creation or
alteration licence was based.

10. The new law also contains a novelty from the point of
view of the closure of the Commercial Establishments and Shopping
Centres covered by this instrument, establishing a duty to
communicate the closure to the coordinating body within 20 days.

11. The interested party’s duty to register the creation and
alteration of the Commercial Establishments and Shopping Centres
will be abolished and the DGAE will now be responsible for the
latter and also for registering the opening and closure of these
areas.

12. As part of the SIMPLEX Programme principles, the
procedures will be conducted in dematerialised form, that is to
say, the ideal form to be used for communications between the
various bodies and the interested parties will be digital and not

paper.
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12.° No ambito dos principios do Programa SIMPLEX A
tramitacao dos procedimentos serd, realizado de forma
desmaterializada, isto é, o suporte preferencialmente utilizado
para as comunicagdes entre as vdrias entidades e os interessados
sera em formato digital e ja ndo o formato papel.

13.° Por Gltimo, no que concerne aos processos pendentes:

i Serdo extintos os processos relativos a estabelecimentos
e conjuntos comerciais que, por for¢a da alteragdo do ambito de
aplicacdo da nova lei, deixem de estar abrangidos pelo regime
de autorizacao;

ii. Serdo decididos de acordo com o disposto na nova lei,
0s processos que, a data da entrada em vigor da nova lei, nao
tenham ainda obtido a decisdo, podendo a entidade coordenadora
solicitar os elementos necessarios a sua avaliacdo, de acordo
com os novos parametros e critérios de apreciacdo;
iii. A nova lei aplicar-se-a aos pedidos de modificacao
posteriores a decisao de autorizacdo, bem como as prorrogacdes
das autorizagdes concedidas ao abrigo da anterior lei;
iv. A nova lei nao se aplica as modificacdes de conjuntos
comerciais, relativamente aos quais, a data da entrada em vigor
da nova lei, ja tenha sido emitida licenca de construcao, nos
termos do regime juridico da urbanizacdo e da edificagao.

Estima-se que a nova lei, que vird revogar a actual Lei 12/2004 de
30 de Margo, seja publicada ja no inicio de 2009, resultando claro
do que acima ficou exposto que a nova legislacao vira
inequivocamente introduzir uma maior flexibilizacao, celeridade
e liberalizacdo do regime de instalagcao e modificagao de
Estabelecimentos de Comércio e Conjunto Comerciais.

Lisboa, 25 de Novembro de 2008
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13. Finally, with regard to pending processes:

i The pending processes relating to Commercial
Establishments and Shopping Centres which will no longer be
covered by the authorisation regime will be closed and extinct;
ii. For the remaining processes which at the date of entry
into force of the new law are still undecided will be decided
according to the new law and the coordinating body may request
the details necessary for their assessment in accordance with the
new parameters and assessment criteria;

iii. The new law will apply to alteration applications after
the initial licensing decision as well as to renewals of licences
granted under the previous law;

iv. The new law will not apply to alterations to Shopping
Centres in respect of which a construction licence has already
been issued under the building and planning regime at the time
of entry into force of the new law.

It is estimated that the new law, which will repeal the existing Law
12/2004 of 30 March, will be published at the beginning of 2009,
and it is clear from the above that the new legislation will
undoubtedly lend greater flexibility, speed and liberalisation to
the regime for creating and altering Commercial Establishments
and Shopping Centres.

Lisbon, 25th of November 2008
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