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COMISSAO EUROPEIA PLANEIA DAWN RAIDS A EMPRESAS
FARMACEUTICAS INDEPENDENTEMENTE DE SUSPEITAS DE

PRATICAS ANTI-CONCORRENCIAIS

EUROPEAN COMMISSION LAUNCHES DAWN RAIDS TO
PHARMACEUTICAL COMPANIES REGARDLESS OF ANY
SUSPICION OF ANTI-COMPETITIVE BEHAVIOURS

Um dos expedientes de que a Comissao Europeia pode
lancar m3o, no ambito da Politica de Concorréncia, sdo os
inquéritos sectoriais a “um sector da economia ou a
determinados tipos de acordos em varios sectores da
economia”, expressamente consagrados no artigo 17.° do
Regulamento (CE) n.° 1/2003.

Estes Inquéritos sectoriais sdo, basicamente, investigacoes
que a Comissdo Europeia pode decidir efectuar num certo
sector econémico, quando nele existam indicios de uma
concorréncia ndo saudavel. A actuacdo da Comissao consiste,
essencialmente, no exercicio de recolha e andlise de
informagdes para melhor entender o mercado do ponto de
vista concorrencial. Em funcdo dos resultados de tais
inquéritos, pode a Comissdo, a posteriori, conduzir
investigagoes especificas para garantir o respeito das regras
de concorréncia em matéria de acordos restritivos e de
abusos de posicdo dominante (artigos 81.° e 82.° TCE), caso
apure que as razdes para uma concorréncia ndo saudavel
num determinado sector sdo a existéncia de praticas
anticoncorrenciais por parte de determinadas empresas.

A Comissao, contrariando a sua prética anterior, pretende,
em articulagdo com as respectivas Autoridades da
Concorréncia dos Estados-Membros, lancar um inquérito
sectorial no sector farmacéutico — até aqui nada de novo -
s6 que no ambito deste inquérito realizard inspecgdes surpresa
as instalagdes de empresas farmacéuticas. De acordo com
a Comissaria Neelie Kroes, o inquérito é a resposta ao
aparente funcionamento deficiente da concorréncia no sector
farmacéutico, indiciado pelo facto de um ndmero cada vez
menor de produtos farmacéuticos novos ser langado no
mercado e pela circunstancia da entrada de medicamentos
genéricos parecer ser, por vezes, retardada. O inquérito ird,
por um lado, analisar se os acordos entre empresas
farmacéuticas, tais como os acordos sobre patentes, podem
constituir violagdes do artigo 81.° TCE e, por outro lado,
examinar se as empresas criaram obstaculos artificiais a
entrada de outras empresas no mercado, quer através da
utilizacdo abusiva dos direitos de patente, quer mediante
um contencioso abusivo, inter alia, praticas que podem

The sector inquiries "into a particular sector of the economy
or into a particular type of agreements across various sectors",
set in Article 17 of EC Regulation 1/2003, are one of the
tools available to the European Commission to enforce
Competition Policy.

These sector inquiries are investigations that the European
Commission may decide to carry out into a determined
sector of the economy, when there may be signs of restrictions
to competition. The action of the Commission consists,
essentially, in an information gathering and analysis” exercise
that provides the Commission with a in-depth knowledge of
the market from the competition point of view. When verified
that the reasons for a distorted competition in a given sector
are the existence of anticompetitive behaviours entered into
by certain undertakings, the Commission may, a posteriori,
carry out specific investigations to ensure the respect of EC
competition rules on restrictive agreements and abuse of
dominant position (Articles 81 and 82 of the EC Treaty).

Contrary to its earlier practice, the Commission intends, in
articulation with the respective Competition Authorities of
the Member States, to launch a sector inquiry into the
pharmaceutical sector — nothing new so far — except that in
this investigation it shall carry out unannounced inspections
at the premises of pharmaceutical companies. According to
the Commissioner Neelie Kroes, the investigation is a response
to the apparent distortion of competition in the pharmaceutical
sector, evidenced by the fact that an ever-smaller number of
new pharmaceuticals are being brought to market and by
the fact that the entry of generic pharmaceuticals sometimes
seems to be delayed. The inquiry will, firstly, examine whether
agreements between pharmaceutical companies, such as
settlements in patent disputes, may infringe the EC Treaty's
prohibition on restrictive practices (Article 81). Secondly, it
will address whether undertakings may have created artificial
barriers to the entry of other undertakings in the market,
either by the misuse of patent rights, either through a vexatious
litigation, inter alia, practices that may infringe the EC Treaty's
prohibition on abuses of a dominant position (Article 82).
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infringir a proibicdo de abuso de posicdo dominante prevista
no artigo 82.° TCE.

Contrariamente aos dawn raids habituais da Comissdo e
Autoridades da Concorréncia, em que sdo realizadas
inspeccdes nos casos em que estas autoridades dispdem de
indicios suficientemente fortes de que certas empresas
cometeram algum tipo de infracgdo ao Direito da
Concorréncia, as inspecgdes surpresa ora anunciadas nao
se destinam a investigar as praticas das empresas que, no
entender da Comissao, constituem infracgoes as regras da
concorréncia, mas antes visam ser um ponto de partida
deste inquérito ao sector farmacéutico e visam assegurar
que a Comissdo tenha acesso imediato a informagdes
relevantes que irdo orientar os préximos passos do inquérito.

Trata-se, assim, da primeira vez que a Comissdo Europeia
desencadeia um processo de inquérito a um sector econémico
recorrendo, ndo a pedidos de informagdes, mas sim a
inspecgdes surpresa. A Comissao justifica esta prética pelo
tipo de informacao que pretende examinar (a utilizagao dos
direitos de propriedade intelectual, o contencioso ou os
acordos concertados que abranjam a UE, por exemplo) que,
pela sua natureza, é informagao que as empresas tendem
a considerar altamente confidencial. Essas informacoes
podem também ser facilmente retiradas, ocultadas ou
destruidas, razdo pela qual as inspecgdes, sem aviso prévio,
foram consideradas adequadas.

Resta, porém, demonstrar que esta pratica que a Comissao
pretende agora inaugurar encontra suficiente base legal nas
disposicdes aplicaveis.

Lisboa, 14 de Fevereiro de 2008
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Unlike the Commission and Competition Authorities’ common
dawn raids, which are carried out following a gathering of evidences
that specific companies seem to be infringing competition law,
these unannounced inspections are not aimed at investigating
specific companies allegedly infringing competition rules, they
rather seek to be the starting point of this general sector inquiry
to pharmaceutical companies and ensure that the Commission
has immediate access to relevant information that will guide the
next steps of the inquiry.

It is, therefore, the first time that the European Commission
triggers an inquiry process to an economic sector resorting, not
to requests for information, but to unannounced inspections.
The Commission justifies this practice by the kind of information
involved (the use of intellectual property rights, litigation and
settlement agreements covering the EU, for instance) that, by its
nature, is information that undertakings tend to consider highly
confidential. Such information may also be easily withheld,
concealed or destroyed, reason why inspections, without prior
notice, have been considered appropriate.

[t remains, however, to be demonstrated that the practice that the

Commission wants to implement is supported by the relevant
legal provisions.

Lisbon, 14 February 2008
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