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TJCE ANULA ACORDAO IMpPALA DO TPI

EC]J Sets AsiDE CFI IMPALA RULING

Em 19 de Julho de 2004, a Comissdao declarou a operagao de
concentracdo das actividades mundiais da Bertelsmann AG e da
Sony, em matéria de musica gravada, como compativel com o
mercado comum?. A Impala, no entanto, interpds recurso de anulacdo
perante o Tribunal de Primeira Instancia (“TPI”), o qual anulou a
decisao da Comissao por acérdao de 13 de Julho de 20062, baseando-
se no facto de a mesma estar viciada por erros manifestos de
apreciacao e estar insuficientemente fundamentada. O TPI considerou
que a Comissdo nao tinha demonstrado de forma satisfatéria a
inexisténcia de uma posicdo dominante colectiva antes da
concentragdo, nem a auséncia de risco de criagio de tal posicdo em
resultado da concentrag3o.

Consequentemente, a Comissao reanalisou a concentragao e aprovou-
a em 3 de Outubro de 2007, novamente sem impor quaisquer
condigdes, tendo essa decisdo sido objecto de novo recurso pela
Impala. Simultaneamente, a Bertelsmann e a Sony interpuseram um
recurso perante o Tribunal de Justica das Comunidades Europeias
(“TJCE”) contra o acérdao do TPI, alegando que este tinha exagerado
quanto as condigdes legais a aplicar pela Comissao no ambito de
uma decisdo de aprovagdo de uma concentragao.

Em 10 de Julho de 2008, o TJCE anulou o ac6rddo do TPI3. O TJCE
rejeitou o argumento da Bertelsmann e da Sony, segundo o qual
existiria uma presuncao geral de que uma concentracao notificada
é compativel com o mercado comum.
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On 19 July 2004, the Commission declared the merger of Bertelsmann
AG and Sony’s global recorded music businesses compatible with
the common market!. Impala, however, brought an action before the
Court of First Instance (“CF1”), who annulled the Commission’s decision
by judgment of 13 July 20062, on the grounds that it was vitiated by
manifest errors of assessment and was inadequately reasoned. The
CFl considered that the Commission had not sufficiently demonstrated
the inexistence of a collective dominant position before the
concentration, as well as the absence of a risk that such a position
would be created as a result of the concentration.

Subsequently, the Commission re-examined that merger and approved
it on 3 October 2007, again without imposing any conditions, this
decision being subject of a new appeal by Impala. At the same time,
Bertelsmann and Sony brought an appeal before the European Court
of Justice (“ECJ”) against the CFI's judgment, claiming that it had
overstated the legal requirements to be applied by the Commission
in a decision approving a merger.

On 10 July 2008, the EJC set aside the CFl’s judgment3. The ECJ
rejected the argument raised by Bertelsmann and Sony according to
which there is a general presumption that a notified concentration
is compatible with the common market.
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of 10 July 2008.
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Considerou, assim, que as exigéncias de prova que a Comissao esta
obrigada a observar quando aprova uma concentragdo sao as
mesmas que se aplicam a uma decisdo de proibicdo. No entanto,
o TJCE entendeu que o TPI tinha cometido diversos erros de direito.

Em primeiro lugar, o TJCE entendeu que o TPI ndo se tinha limitado
a utilizar a comunicagao de acusagdes como instrumento para
verificar o caracter correcto, completo e fidvel dos factos na base
da decisao da Comissao, antes tinha considerado assentes certas
conclusdes que constavam dessa comunicagdo, apesar de estas sO
poderem ser consideradas provisorias.

Em segundo lugar, o TJCE considerou que o TPI tinha cometido um
erro ao exigir que a Comissao fosse particularmente exigente quanto
ao caracter probatdrio dos elementos de prova e de argumentacao
apresentados pelas partes notificantes em resposta a comunicacao
de acusagoes. Para além disso, entendeu que o TPI tinha errado ao
concluir que a falta de realizagdao de estudos de mercado
suplementares depois da comunicacao de acusacoes e a adopcao
pela Comissdo dos argumentos das recorrentes equivalia a uma
delegacao ilegal do inquérito as partes na concentragao.

Em terceiro lugar, o TJCE concluiu que o TPI ndo se deveria ter
baseado em documentos confidenciais apresentados pela Impala,
uma vez que a propria Comissao nao poderia té-los utilizado para
efeitos da adopgao da referida decisdo, devido ao seu caracter
confidencial.

Em quarto lugar, o TJCE entendeu que o TPI ndo aplicou os critérios
juridicos pertinentes em matéria de posicdo dominante colectiva
criada por uma coordenagdo ticita. O TJCE entendeu que a
apreciagao dos critérios relevantes para esses efeitos ndo deveria
realizar-se de modo isolado e abstracto, mas sim de acordo com
0 mecanismo de uma hipotética coordenagao tacita, o que nao foi
feito pelo TPI.

Uma vez que o TPl havia analisado apenas dois dos cinco
fundamentos invocados pela Impala, o TICE remeteu-lhe o processo
para nova decisao.

Lisboa, Julho 2008
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It ruled that the standard of evidence that the Commission is required
to provide in clearing a merger is the same that applies to a prohibition
decision. However, the ECJ considered that the CFl had committed
several errors of law.

Firstly, the ECJ held that the CFI had not merely used the statement
of objections as a basis for verifying the correctness, completeness
and reliability of the facts founding the Commission’s decision, but
treated certain of its conclusions as established, whereas those
conclusions should only be understood as provisional.

Secondly, the ECJ considered that the CFI had committed an error
in requiring that the Commission applied particularly demanding
requirements concerning the probative character of the evidence
and arguments presented by the parties to a concentration in their
reply to the statement of objections. Moreover, it found that the CFI
had erred in finding that the lack of additional market investigations
after communication of the statement of objections and the adoption
by the Commission of the appellants’ arguments amounted to an
unlawful delegation of the investigation to the parties.

Thirdly, the ECJ considered that the CFl should not have relied on
confidential documents submitted by Impala, since the Commission
could not have used such documents for the purposes of adopting
the decision, by reason of their confidential nature.

Fourthly, the ECJ held that the CFI misconstrued the legal criteria
applying to a collective dominant position arising from tacit
coordination. The ECJ found that the assessment of the relevant
criteria in that regard should not be undertaken in an isolated and
abstract manner, but should be carried out using the mechanism of
a hypothetical tacit coordination, which was not done by the CFI.

Since the CFI had examined only two of the five pleas relied upon
by Impala, the ECJ referred the case back to it for a fresh ruling.

Lisbon, July 2008
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