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Communications Policy

1 Policy

How would you summarise government and regulatory policy for the
telecoms and media sector? What is the policymaking and policy
development procedure? Has the EU regulatory framework (including
the market reviews) been fully transposed into your national law?

Telecoms and media are viewed from a policy perspective as two
separate sectors. Accordingly, the responsibility for these sectors
belongs to different government bodies and two independent regula-
tory authorities. Telecoms are handled by the Ministry for Public
Works, Transport and Communications while media is handled by
the Presidency of the Council of Ministers. Telecoms are regulated by
ICP-ANACOM (National Communications Authority) and media by
the newly established ERC (Entity for the Regulation of the Media)
created in 2006.

The two independent regulatory authorities are vested with the
responsibility of policy making and development, in accordance with
EU directives and the reality of Portuguese markets. The government
has general policy and legislative responsibilities. However, the main
drivers are the regulatory authorities.

Liberalisation of the telecoms sector occurred on 1 January 2000.
The main act is the Electronic Communications Law, Law 5/2004,
of 10 February (ECL), which fully transposes the EU regulatory
framework.

The market review process is still incomplete. ICP-ANACOM
concluded its analysis of the wholesale market of broadcasting serv-
ices for the delivery of content transmitted to final users (Market
18) on 2 August 2007, and approved, on 14 January 2009, a final
decision on the definition of the product and geographic markets,
SMP assessment and the imposition, maintenance, alteration or sup-
pression of regulatory obligations with respect to the markets for
wholesale (physical) network infrastructure access at a fixed loca-
tion and wholesale broadband access (Markets 4 and 5). Portugal
also reviewed an additional market (calls to fixed non-geographical
numbers), as well as Market 12. Markets 15 and 17 have not yet
been reviewed.

Regarding the media sector, major laws are the Television Law
(Law 27/2007, of 30 July), the Radio Law (Law 4/2001, of 23 Febru-
ary, as amended by Law 7/2006, of 3 March) and the Press Law (Law
2/99, of 13 January, as amended by Law 18/2003, of 11 June).

2 Convergence

Has the telecoms-specific regulation been amended to take account of
the convergence of telecoms, media and IT? Are there different legal
definitions of ‘telecoms’ and ‘media’?

No, convergence is still mainly a buzzword. The sectors are currently
subject to distinct and separate regulation. The terms ‘telecoms’ and
‘media’ do not correspond to legal definitions.
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3 Broadcasting sector

Is the broadcasting sector or content regulated separately from
telecoms?

The media (broadcasting and content) sector is regulated separately
from telecoms and subject to regulation from a separate regulatory
authority, the ERC.

Telecoms regulation

4 WTO Basic Telecommunications Agreement

Has your jurisdiction committed to the WTO Basic Telecommunications
Agreement and, if so, with what exceptions?

Yes, Portugal is part of the WTO Basic Telecommunications Agree-
ment. The schedule for Portugal had some special rules regarding
the liberalisation timetable and foreign shareholding limitations in
telecom infrastructures. However, these rules are no longer in effect.

5 Public/private ownership

What proportion of the stock of any incumbent operator is in the
ownership of the state or private enterprise?

The incumbent operator — Portugal Telecom — is currently a listed
company. The government controls directly and indirectly around 6
per cent of the stock of the company. The government also controls
a ‘golden share’ (500 shares that have certain veto rights attached).
The Commission of the European Communities brought on 25 April
2008 in the European Court of Justice an action against Portugal,
because it considered that by maintaining special rights for the State
and other public bodies in Portugal Telecom SA, attributed in con-
nection with the State’s golden shares (preferential shares) in Portugal
Telecom SA, Portugal has failed to fulfil its obligations under articles
56 and 43 EC.

6 Foreign ownership

Do foreign ownership restrictions apply to authorisation to provide any
telecoms services?

There are no foreign ownership restrictions to providing telecoms
services.

7 Operator exclusivity

Does any operator have exclusivity, and, if so, for which services, and
for how long?

There are currently no legal exclusivity rights.

Getting the Deal Through - Telecoms and Media 2009
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8 Fixed, mobile and satellite services

Comparatively, how are fixed, mobile and satellite services regulated?
Under what conditions may publicly available telephone services be
provided?

The ECL sets forth the general authorisation regime for all telecoms
services: the interested providers must send to ICP-ANACOM a
description of the service they want to provide, and will then be sub-
ject to certain conditions, such as interoperability of services, access
granting obligations, maintenance of the integrity of the networks,
interception of communications, personal data protection and pay-
ment of fees.

ICP-ANACOM is bound to issue, within five days from the
reception of said description, a certificate of delivery, describing the
rights of the provider in regard to access and interconnection, and
resources installation.

Individual rights of use are only required for numbering and
radio spectrum resources.

9 Satellite facilities and submarine cables

In addition to the requirements under question 8, do other rules apply
to the establishment and operation of satellite earth station facilities
and the landing of submarine cables?

There are no specific requirements for satellite earth station facilities
or for the landing of submarine cables. The relevant requirements
- radio frequency licensing, building permits, right to use the public
domain — are applicable to all operators and services.

10 Radio frequency (RF) requirements

For wireless services, are radio frequency (RF) licences required in
addition to any telecoms services authorisations and is an RF licence
available on a competitive or non-competitive basis? Are RF licences
allocated using auctions or other procedures? Is licensed spectrum
tradable in any circumstances?

Use of radio frequencies is subject to individual rights that must be
obtained from ICP-ANACOM. Additionally, radio frequency net-
works and each radio base station are subject to specific licences.

Regarding radio spectrum management, [ICP-ANACOM grants
the frequencies in accordance with the following criteria: availability
of spectrum, guarantee of effective competition in the relevant mar-
ket and effective and efficient use of the frequencies.

For this purpose, ICP-ANACOM annually publishes the
National Plan for Frequency Attribution (NPFA), which con-
tains: the frequencies already attributed, frequencies reserved and
to be attributed during the following year, specifying the respec-
tive attribution procedure and the frequencies which rights of
use are susceptible of being transferred. Rights to use frequen-
cies must always be granted through open, transparent and
non-discriminatory procedures, and are normally valid for 15 years.

11 Third generation services

Is there any regulation for the specific roll-out of third generation
mobile services?

A public tender procedure for the attribution of third generation
licences was launched in 2000. There were four licences available
to operate in IMT2000/UMTS, which were granted to TMN, Voda-
fone, Optimus and Oniway (this fourth licence was later revoked,
in January 2003, as Oniway decided to withdraw from the market;
the spectrum was therefore granted to the other three mobile opera-
tors). As there was no infrastructure available, commercial launch
was postponed until January 2004. Operators were then bound to
achieve national coverage of 20 per cent in the first and second year,
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40 per cent in the third and fourth year and 60 per cent at the end
of the fifth year.

12 Fees

What fees are payable for each type of authorisation?

On 17 December 2008, Administrative Rule 1473-B/2008, approved

new fees. This act establishes six distinct types of fees:

* A one-off fee for issue of declarations regarding start of service
provision of €700 (changes to the declarations are subject to a
one time fee of €70).

* A one-off fee for the issue of individual rights of use for radio
frequencies, which depends on the type of proceeding applicable
to the grant of the individual rights of use. If the rights of use
are granted through a public tender or an auction procedure,
each procedure will specify the applicable fees. These fees are in
any case calculated in accordance with the administrative costs
incurred by the regulator in managing and organising these pro-
cedures and must be objective, transparent, and proportional to
such costs. Rights to use radio frequencies which are subject to
generalised accessibility (in accordance with the National Fre-
quency Plan) are subject to a one time fee of €1,000. If the rights
to use are granted by a different entity (not ICP-ANACOM) a
fee of €500 will be due.

A one-off fee for the issue of individual rights of use for numbers

of €200 is applicable for each request and does not depend on the

number and type of numbers required. If numbers are transmit-
ted from one operator to another, the operator that transmits the
numbers must pay a one time fee of €200.

* Annual fee regarding the provision services or networks, which
takes into account the revenues generated by operators, who
must inform ICP-ANACOM by the 30 June each year of the
revenues directly generated with the provision of electronic com-
munication services. The act provides for three different levels.
Operators that generated revenues less than €100,000 in the
preceding year will be exempted from paying this fee. Operators
that generated revenues between €100,001 and €1.5 million will
pay a fee of €2,500. Operators that generated revenues of more
than €1,500,001 will pay a fee based on the following factors:
the revenue generated in the preceding year; the percentage of
revenue generated in relation to the market (sum of revenue of
all operators); and ICP-ANACOM’s administrative costs. Each
year ICP-ANACOM will define a value that will be used as a
multiplier to be applied to the above-mentioned factors.

¢ Annual fee for use of numbers. The act provides for four differ-
ent fees (A to D), according to the type and the scarcity of the
number resources, as follows:

e geographic and mobile numbers; nomadic VoIP; access to
data networks, private voice networks — €0.02 per number,
per year;

*  voice-mail, audio text, shared costs numbers, shared revenue
numbers, virtual cards, personal or short numbers — €0.04
per number, per year;

e NSPC - National Signaling Point Code — €20 per number,
per year; and

e ISPC-International Signaling Point Code; DNIC - Data Net-
work Identification Code; IIN — Issuer Identifier Number;
(TYMNC - Trucking Mobile Network Code; SID — Sys-
tem Identifier CDMA; NET - Network Operator identity
(MPT1343) — €200 per number, per year. Use of free num-
bers (emergency numbers, etc) is not subject to any fee. This
fee is payable in September of each year.

¢ Annual fee for use of radio frequencies. This fee is calculated in
accordance with actual use of the radio frequencies, ie, with the
amount of spectrum (measured in MHz). The fees are different
according to the service. For example, terrestrial mobile services
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are subject to a fee of €120,000 per MHz, whilst terrestrial ana-
log television services are subject to a fee of €45,000 per MHz.
This fee is payable in September of each year. During 2009 and
2010 (adaptation period) the annual fee will be reduced. In 2009
operators will only pay a fee corresponding to: (value of the 2008
fee x 0.667) + (new fee x 0.333). In 2010 operators will only pay
a fee corresponding to: (value of the 2008 fee x 0.333) + (new
fee x 0.667). Please note these reductions will not apply to radio
frequencies granted from 1 January 2009.

13 Authorisation timescale

How long does the licensing authority take to grant licences or other
necessary authorisations?

There is no licensing system for the provision of telecoms networks
or services. After a request has been notified to ICP-ANACOM, the
providers may immediately initiate their activity.

In what regards individual rights of use, decisions must be adopted
by ICP-ANACOM within 15 business days in case of number attri-
bution within the National Numbering Plan, and within 30 business
days in case of frequencies according to the NPFA.

14 Licence duration
What is the normal duration of licences?

Licences (issued before the ECL came into effect) and individual
rights of use are valid for 15 years, and can be renewed for equal
periods.

15 Modification and assignment of licence

How may licences be modified? Are licences assignable or able to be
pledged as security for financing purposes?

ICP-ANACOM may modify licences and authorisations pursuant to
requests from the titleholders. It may also authorise assignment of
licences and authorisations. Licences shall not be pledged as security
for financing purposes.

16 Radio spectrum

Is there a regulatory framework for the assignment of unused radio
spectrum (refarming)? Do RF licences generally specify the permitted
use of the licensed spectrum or can RF licences for some spectrum
leave the permitted use unrestricted?

There is no specific regulation regarding refarming. However, ICP-
ANACOM is legally obliged to ensure an efficient use of the spectrum,
and may, in case of misused or unused spectrum, reclaim and assign
radio spectrum. RF licences always specify their permitted use.

17 Cable networks

Is ownership of cable networks, in particular by telecoms operators,
restricted?

There are no restrictions to cable networks ownership by telecoms
operators.

18 Local loop

Is there any specific rule regarding access to the local loop or providing
for local loop unbundling?

Yes. The incumbent operator, Portugal Telecom, declared by ICP-
ANACOM as having significant market power, must publish a refer-
ence offer for the access to the local loop, providing for: conditions
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for unbundled access to the local loop, sharing of sites, information
systems and conditions of the offer.

19 Internet services
How are internet services, including voice over the internet, regulated?

Internet services are generally regulated, as any other telecoms serv-
ices, by the ECL. The only specific regulation regards quality levels of
broadband internet access (levels of availability of service and repair
response times).

Regarding voice over the internet (VoIP), following a public con-
sultation in November 2005, ICP-ANACOM approved some general
guidelines. These guidelines include rules regarding the characteri-
sation of the service, numbering, portability, access to emergency
services, service quality standards, interconnection, information to
be rendered to consumers and information to be submitted to ICP-
ANACOM. The telecoms regulator distinguished between fixed VoIP
and nomad VoIP. Fixed VoIP is subject to the same rules as fixed
voice telephony. Nomad VoIP uses a different numbering prefix and
is subject to lighter regulation.

20 Internet service provision

Are there limits on an internet service provider’s freedom to control or
prioritise the type or source of data that it delivers?

No, there are no limits.

21 Broadband

Is there a government financial scheme to promote broadband
penetration?

The government considers broadband penetration a priority. In this
context, a resolution from the Council of Ministers approving a
‘National Initiative for Broadband’ was published in 2003, as part
of the national ‘Action Plan for the Information Society’. There is a
government financial scheme aimed at promoting broadband pen-
etration to which the operators who were granted the UMTS licences
have significant contributions.

Within the scope of the National Initiative for Broadband, a pro-
gramme called ‘Connect Portugal to Broadband” was set in motion,
and in June 2006, the Minister for Public Works, Transport and
Communications announced that all the national territory was to be
covered by a telecoms infrastructure which allowed access to broad-
band services. Projects such as ensuring availability of free broadband
access in schools are in progress.

22 |Interconnection

How is interconnection regulated? Can the regulator intervene to
resolve disputes between operators? Are wholesale (interconnect)
prices controlled and, if so, how? What are the basic interconnect
tariffs?

Interconnection is regulated under the ECL. Operators are free to
negotiate and agree upon technical and commercial interconnection
modalities. ICP-ANACOM may set out obligations for the operators
in what regards access and interconnection, and may intervene, on its
own or at the request of any of the concerned parties, to resolve inter-
operator disputes in the framework of interconnection agreements.

One of the obligations currently imposed is the obligation for the
incumbent to publish, on an annual basis, an interconnection refer-
ence offer, determining applicable prices for interconnection. This
offer is subject to review by ICP-ANACOM, prices being frequently
modified by the regulator.

Mobile termination tariffs will probably be changed this year.

Getting the Deal Through - Telecoms and Media 2009



PLMJ

PORTUGAL

Basic interconnection tariffs are:

e fixed termination: €0.0049 per activation plus €0.0019
per minute; and

¢ mobile termination (whether originating in fixed or mobile net-
work) is €0.07 per minute for TMN and Vodafone; and €0.084 per
minute for Optimus. On 1 October 2009, the price of the mobile
termination will be the same for all operators: €0.065 per minute.

23 Mobile call termination

Does the originating calling party or the receiving party pay for the
charges to terminate a call on mobile networks? Are calls to mobile
networks regulated, and, if so, how?

ICP-ANACOM issued a Decision on this matter in 2003, follow-
ing the regulation framework established in 2004. The originating
calling party is charged (calling party pays principle). As the tariffs
applicable to fixed-mobile, mobile-fixed and mobile-mobile were
determined only by the operators, and constituted a heavy burden
on customers, [CP~-ANACOM implemented a cost oriented regime
of termination price fixing, through a gradual approximation to effi-
cient level prices. This Decision imposed a schedule of maximum
prices to be respected at determined deadlines, achieving termination
price parity in October 2006 (€0.11 per minute).

On 2 July 2008, ICP-ANACOM issued another Decision on the
matter, introducing asymmetric termination prices in order to benefit
the smallest operator (Optimus) until 1 October 2009.

24 International mobile roaming
Are charges for international mobile roaming regulated?

Regulation 717/07, of 27 June, is enforceable in Portugal.

25 Retail tariffs

Are retail tariffs regulated? If so, which operators’ tariffs are regulated
and how?

Apart from prices of the universal service that are subject to approval
and possible modification by ICP-ANACOM, retail tariffs are not
regulated.

26 Customer terms and conditions

Are customer terms and conditions required to be filed with, or
approved by, the regulator or other body?

Yes. The ECL obliges all operators to obtain prior approval from
ICP-ANACOM for use of standard contracts. Furthermore, ICP-
ANACOM has published a document specifying the minimum con-
tent to include in these contracts, which was recently amended (on
1 December 2008). There is also a public record of all contracts
approved by ICP-ANACOM.

27 Changes to telecoms law
Are any major changes planned to the telecoms laws?

No particular changes were announced so far. Major changes will
most probably not be adopted prior to the future revision of the
applicable EU framework.

28 Next-generation networks
How are next-generation networks (NGN) regulated?

There is no specific regulation. Draft legislation has been published
by the government and should enter into effect during 2009. How-
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ever, the 2007 NPFA provides for radio frequencies for WiMax and
Terrestrial Digital Television which probably means that specific
rules will be adopted in the near future.

29 Structural or functional separation

Is there a legal basis for requiring structural or functional

separation between an operator’s network and service

activities? Has structural or functional separation been introduced or
is it being contemplated?

No. However, in 2007, following the attempted merger between
SONAECOM and Portugal Telecom, Portugal Telecom decided
to pursue the spin-off of PTM (content and pay-tv) from Portugal
Telecom.

Media regulation

30 Ownership restrictions

Is the ownership or control of broadcasters restricted? May foreign
investors participate in broadcasting activities in your jurisdiction?

Ownership and control are regulated. Most transactions (such as
mergers and acquisitions) must be approved by the media regulator
(notwithstanding standard antitrust law obligations). There is a draft
legislative proposal on the concentration in the media sector which
is under discussion.

Ownership of both television and radio operators must be trans-
parent — in the case of public limited companies, shares must be nomi-
native. For television operators, all participations which are considered
to have significant influence in the company’s administration (in princi-
ple, when the participation is of, at least, 10 per cent of the share capital
or of the voting rights) must be disclosed each year, in a periodical
publication of national coverage.

Furthermore, broadcasting cannot be exercised or financed by
political parties or associations, local autarchies, professional organi-
sations, employers’ associations or unions, directly or indirectly.

There are no restrictions applicable to foreign investors’
participation.

31 Cross-ownership

Are there any regulations in relation to the cross-ownership of media
companies, including radio, television and newspapers?

Television

Acquisition, by a television operator, of any participation in any other
entity legally entitled, or a candidate to exercise television activities,
to the extent they do not configure a concentration subject to review
by the Portuguese Competition Authority, must be notified to ERC.

Radio

Change of control in a radio company or concentration between
radio companies must be subject to ERC’s prior approval, which
shall be given if the conditions which determined the attribution of
the licence are maintained. In cases of concentration, the authorisa-
tion will be denied if it manifestly hinders freedom of speech and
confrontation between different opinions. Each person (or company)
may hold a participation on a maximum of five radio broadcasters.
Within the same municipality, participations of over 25 per cent of
the share capital in more than one radio broadcaster with local scope
programme services are not allowed.

Newspapers and other media

There are no specific rules regarding cross-ownership in news-
papers or regarding cross-ownership between different types
of media.
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32 Licensing requirements

What are the licensing requirements for broadcasting, including the
fees payable and the timescale for the necessary authorisations?

Television

The activity of television broadcasting is subject to a licence through
a public tender or an authorisation, depending on whether the
radio spectrum is used or not. Granting of licences or authorisa-
tions depends on the technical quality and economic feasibility of
the project. Candidates must submit documentation, including a full
description of the activity, technical project and economical study.

Licences and authorisations are valid for a period of 15 years,
renewable for equal periods. For licences (broadcasting using the
spectrum), the timescale for the ERC decision is 45 days from the
closing of the tender, and broadcasting must begin within the follow-
ing six months.

Fees for licence issuing or renewal are currently around €270,000
for national broadcast, €43,000 for regional broadcast and €11,000
for local broadcast, according to Act 136/2007, of 29 January. The
existence of a public tender depends on a government decision. For
authorisations (no spectrum used), authorisation is granted by the
ERC within 15 days from request. The payable fee for issuing or
renewal is around €27,000.

Radio

The same distinction is made, in respect to the use of spectrum,
between licence and authorisation. Both licences and authorisations
are valid for 10 years, renewable for equal periods. Payable fees for
licence issuing or renewal are, according to Act 136/2007, of 29 Janu-
ary, around €27,000 for national broadcast, €11,000 for regional
broadcast and €5,400 for local broadcast. For authorisation issuing
or renewal, the fee is around €3,750.

33 Broadcast of foreign-produced programmes and local content
requirements

Are there any regulations concerning the broadcasting of foreign-
produced programmes? Do the rules require a minimum amount of
local content?

Portugal has transposed the EC ‘Television Without Frontiers’ Direc-
tive. Under the Television Law, broadcasting of foreign content from
countries outside this Directive, which is considered to disrespect
human dignity, fundamental rights and the free development of chil-
dren and teenage characters (containing pornography, hard violence
or encouraging hatred, racism or xenophobia), may be restricted.
National coverage television services (except those of incompatible
nature or thematic) must dedicate at least 50 per cent of broadcasts to
programmes in the Portuguese language (and 15 per cent to creative
programmes of Portuguese language productions) and the majority
of the broadcasting time must be dedicated to European works.

The Radio Law establishes specific rules to support Portuguese
music. In this context, all radio stations (except those dedicated to
contents insufficiently produced in Portugal), must dedicate a vari-
able minimum percentage of 25 to 40 per cent to Portuguese music
(the share is of 60 per cent for the public radio service). The ‘Portu-
guese music quota’ must be fulfilled with at least 60 per cent of music
composed or interpreted in the Portuguese language by EU member
state nationals. Administrative Rule 265/2008, of 9 April, established
a minimum percentage of 25 per cent to Portuguese music, for one
year (since 3 May 2008 until 3 May 2009).

34 Advertising

How is broadcast media advertising regulated? Is online advertising
subject to the same regulation?

Advertising in general is regulated by the Publicity Code, which deter-
mines some content restrictions (for example, on alcohol, tobacco,
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‘miracle products’, gambling, etc). Regarding television broadcasting
specifically, the main aspect regulated by the Television Law is the
duration of the advertising, which may not exceed 20 per cent of the
daily emission time for non-conditional access services, and 10 per
cent for conditional access services. Telesales blocks may not exceed
a limit of three hours a day. Advertising should be inserted between
programmes, and may only interrupt them if it does not hinder the
programme’s integrity (subject to further conditions).

As for radio broadcasting of advertisements, the Publicity Code
also applies with some adaptations set forth by the Radio Law: the
sponsored programmes must include, in the beginning and at the end,
express mention of the sponsors; insertion of publicity adverts may
not hinder the programme’s integrity; advertising may not exceed 20
per cent of the total daily emission time.

Online advertising is also regulated by the Publicity Code.

35 Must-carry obligations

Are there regulations specifying a basic package of programmes that
must be carried by operators’ broadcasting distribution networks? Is
there a mechanism for financing the costs of such obligations?

ICP-ANACOM may impose must-carry obligations on operators,
when a significant number of final users of the networks use them as
the principal mean to receive radio and television broadcasts. ICP-
ANACOM may also determine adequate remuneration as compensa-
tion for these obligations.

36 Changes to the broadcasting laws

Are there any changes planned to the broadcasting laws? In particular,
do the regulations relating to traditional broadcast activities also apply
to broadcasting to mobile devices or are there specific regulations or
laws in place or anticipated for those services?

The regulatory framework for mobile operators continues to be
unclear.

37 Regulation of online content
How is the delivery of content online regulated?

The delivery of content online is not subject to a specific regulation,
unless it is considered as television. In this case, it is subject to the
Television Law.

38 Digital switchover

When is switchover from analogue to digital broadcasting required?
How will the radio frequencies that are freed up from this switchover
be reallocated?

Portugal intends to switchover in 2012. The procedure has suffered
some incidents and has been delayed: in 2001, a public tender was
launched and a licence to establish and explore a digital terrestrial
television platform was granted to PTDP - Plataforma de Televisio
Digital Portuguesa SA. Commercial exploration was due to begin in
2002. After an extension of the initial deadline by the minister of the
economy, the licence was finally revoked in March 2003. In 2004, a
‘Mission Unit for Digital Television” was created within ICP-ANA-
COM. Since then, several special licences have been granted for the
performance of technical tests.

In 2008, two public tenders for licensing of digital terrestrial tel-
evision (TDT) were launched: one regarding the four general Portu-
guese channels; and the other for remaining channels. Both licences
were attributed to the incumbent. However, in the second one, there
was another candidate, Airplus, who is challenging the contract
award in court.
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39 Regulatory agencies

Which body or bodies regulate the communications sector? Is the
telecoms regulator separate from the broadcasting regulator?

As previously mentioned, the communications sector is divided into
two, regarding regulation: the telecoms regulator is ICP-ANACOM,
and the media regulator is ERC.

40 Establishment of regulatory agencies

How is each regulator established and to what extent is it independent
of network operators, service providers and government?

Both regulators are legal persons of public law, with administrative
and financial autonomy, and belong to the category of entities which
are considered to be ‘independent administrative authorities’.

Four out of five directors of ERC are elected by parliament,
the fifth director being elected by the remaining four members.
Directors of ICP-ANACOM are appointed by the Council of Min-
isters on the basis of a proposal of the minister responsible for
communications.

In order to ensure their independence, directors shall not
have any connection whatsoever with network operators,
telecoms service providers, undertakings, associations of undertak-
ings and unions in the communications sector, former members of
the government or local authorities (ERC) in the preceding two years.
They are also prevented from working in the telecoms or communi-
cation sectors for a period of two years after the end of their terms.
Directors cannot be dismissed except in very specific circumstances
(substantial breach of their duties; condemnation for crime). Their
terms cannot be renewed.

41 Appeal procedure

How can decisions of the regulators be challenged and on what
bases?

Regarding ICP-ANACOM’s decisions, the competent jurisdiction
depends on the type of decision: if the decision regards a misde-
meanour, it can be challenged before judicial courts; in case of fines
applied to Portugal Telecom or CTT (the universal postal service
provider) for non-fulfilment of contractual obligations, an appeal
can be brought before arbitration courts; all other administrative
decisions may be challenged before the administrative courts.

As for ERC, sanctions applied for misdemeanours may be chal-
lenged before judicial courts; decisions made within the scope of
conflict resolutions are subject to appeal before judicial or admin-
istrative courts.

42 Competition and telecoms and broadcasting regulation

To the extent that there are separate national regulatory bodies for
the telecoms and broadcasting sectors responsible for sector-specific
regulation and a national competition authority responsible for general
competition rules, what is the respective scope of their jurisdiction in
the telecoms and broadcasting sectors? Are there any mechanisms
under national law to avoid conflicting exercise of jurisdiction by the
authorities? Is there a specific mechanism to ensure the consistent
application of competition and sector-specific regulation?

With telecoms, ICP-ANACOM has the responsibility of regulating
the market in order to ensure that access by the operators to the
communication networks is made in transparent and equivalent cir-
cumstances, further promoting competition. For said effect, it coor-
dinates the application of the competition law and principles with the
competent authority, the Portuguese Competition Authority (PCA
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- Autoridade da Concorréncia). For the media, ERC plays a similar
role through the monitoring of the sector.

The PCA is the entity which holds jurisdiction and decision-
making power over competition issues. Under the Portuguese Com-
petition Law (Law 18/2003, as amended by Law 52/2008), whenever
the PCA has knowledge of facts within a regulated sector (as are tel-
ecoms and media) that may be construed as hindering competition,
it immediately notifies the competent regulator, so it can provide its
opinion (the same notification procedure is followed when the PCA
is evaluating an undertaking’s concentration within regulated mar-
kets, before it takes its final decision).

On the other hand, when ICP-ANACOM or ERC, by themselves
or at the request of regulated entities, come to evaluate a situation that
may configure a violation of the competition law, they must immedi-
ately give notice of the procedure to the PCA (who will then decide if
it will open an inquiry). In these cases, before a final decision is issued
by the regulator, it must be submitted to the PCA, for approval.

43 Interception

Do any special rules require operators to assist government under
certain conditions in the interception of telecommunications
messages?

In accordance with the ECL, all operators must install, at their own
expense, and make available to the competent authorities, systems
of legal interception, and supply decrypting or decoding services,
when relevant.

44 Data retention obligations

What are the obligations for operators and service providers to retain
the data of its customers? Will they be compensated for their efforts?

Traffic data is regulated by Law 41/2007, of 18 August, which
implements Directive 2002/58/EC. The relevant rule is contained
in article 6 which states that traffic data may be processed for the
purposes of billing services and paying interconnection charges
during the period that the invoice may be legally contested or that
payment may be demanded. The relevant period is in this sense the
period provided for in the limitation of actions rules. This period is
currently for six months after service was provided.

Portugal has also implemented Directive 2006/24/EC on the
retention of data generated or processed in connection with the pro-
vision of publicly available electronic communications services or of
public communications networks and amending Directive 2002/58/
EC, by Law 32/2008. Portugal has defined a one year retention
period and that data stored for the purpose of complying with Direc-
tive 2006/24/EC must be separated from any other data.

45 Unsolicited communications

Does the legislation prohibit unsolicited communications? Are there
exceptions to the prohibition?

Law 7/2004 (as amended by Decree-Law 62/2009) sets forth, as a
general rule, the prohibition of unsolicited marketing communica-
tions through automatic calling devices, telecopy and e-mail without
prior consent from the addressee (opt-in system). Exception is made
to communications from suppliers or sellers who have celebrated
prior transactions with the addressee, in respect to similar services or
products. There is a list (the Robinson list) to which any person may
join, which is managed by the Consumer Directory General. Unso-
licited communications sent to the persons on this list are forbidden.
For companies, the system is opt-out.
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46 Competition law in the telecoms and broadcasting sectors

Are anti-competitive practices in these sectors controlled by regulation
or general competition law? Which regulator or competition authority
controls these practices?

Anti-competitive practices in telecoms and media are regulated by the
general competition law (Law 18/2003, as amended by Law 52/2008
PCL) and are controlled by the PCA, after hearing the relevant regulator
(ICP-ANACOM for telecoms and ERC for Media — see question 42).

47 Regulatory thresholds for review

What are the jurisdictional thresholds and substantive tests for
regulatory or competition law review of telecoms sector mergers,
acquisitions and joint ventures? Do these differ for transactions in the
broadcasting sector?

The rules for the review of mergers, acquisitions and joint ventures
are laid down by the PCL, and there are no specific rules for telecoms
and media.

Under the PCL, a ‘concentration’ is subject to prior notification
to the PCA when, as a result of that concentration, a market share of
over 30 per cent is created or reinforced within the national relevant
market or in a substantial part thereof, or the undertakings participat-
ing in the concentration have achieved in Portugal, in the precedent
year, a net turnover of over €150 million, and as long as the turnover
individually achieved in Portugal by at least two of the undertakings
concerned exceeds €2 million.

The substantive test performed by the PCA is the assessment of
the concentration’s effects over the competition structure, taking into
account the need to preserve and develop, in the interest of inter-
mediary and final clients, effective competition within the national
market (for said effect, studying the market structure, the position
of the participating undertakings, potential competition and barri-
ers, the possibility to choose suppliers and users, access to supply
sources, distribution network structure, offer and demand evolution,
existence of special or exclusive legal rights, control over essential
infrastructures, evolution of the technical and economical progress
and the contribution of the concentration to international competi-
tion and national economy). The concentration operations will be
authorised if they do not create or reinforce a dominant position,
which significantly hinders the effective competition in the national
market or in a substantial part thereof.

48 Merger control authorities

Which regulatory or competition authorities are responsible for the
review of mergers, acquisitions and joint ventures in the telecoms and
broadcasting sectors?

The PCA is responsible for the review of mergers, acquisitions and
joint ventures of undertakings performing any economic activi-
ties, permanently or occasionally, in the private and public sectors
— including the telecoms and media sectors.

Nevertheless, a final decision in these procedures can only be
issued by the PCA after hearing the relevant sector regulator (ICP-
ANACOM for telecoms and ERC for media).

49 Procedure and timescale

What are the procedures and associated timescales for review and
approval of telecoms and broadcasting mergers, acquisitions and joint
ventures?

After being notified by the participant undertakings, within five
days the PCA publishes a notice in national newspapers for any
possible interested third parties to present their observations to the
operation.

Also counting from the notification date, the PCA has 30 days to
complete the instruction proceedings, unless, during said term, it has
notified the participating undertakings to provide additional docu-
mentation (this incident suspends the instruction phase term until the
additional data is received by the PCA).

At the end of the instruction phase, the PCA decides whether
the operation is not subject to prior notification in the first place;
not to oppose to the operation (sometimes imposing conditions or
obligations to ensure the maintenance of effective competition); or
to start an in-depth investigation, if there is reason to believe that the
operation may hinder competition.

If there is an in-depth investigation, the PCA has 90 days to
proceed with the diligence it deems appropriate, after which it may
decide not to oppose the operation (eventually imposing conditions
or obligations to ensure the maintenance of effective competition),
or to prohibit it.

Before a decision is taken (whether in instruction phase or in-
depth investigation), the PCA must hear all interested parties (under-
takings concerned and counter-interested parties) and the sector
regulators (ICP-ANACOM for telecoms and ERC for Media).
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responsibilities service licences, type and dominant companies

duration

Telecoms are regulated

by ICP-ANACOM (National
Communications Authority)
and media by ERC (Entity for

These two independent
regulators are responsible
for policy making and
supervision of their
respective sectors.

the Regulation of the Media).

The majority of telecoms
services is only subject to
an authorisation procedure.
Individual rights of use are
only required for numbering
and radio spectrum
resources. For certain
services (such as mobile
telephony and terrestrial
digital television) public
tender procedures are used
to award licences.

Broadcasting licences
are subject to a prior
authorisation procedure.

Duration of most licences
and authorisations is 15
years.

Internet services are subject
to minimal regulation.

Fixed VoIP is treated as fixed
voice telephony.

Broadband penetration
remains quite low (around
15.1% for fixed access and
19.8% for mobile access
(Q308 figures).

Fees are charged for grant
of authorisations at the
government’s discretion.
Administrative and annual
fees are charged to all
operators.

Fees are also charged for
radio spectrum usage.

Interconnect tariffs are still
heavily regulated.

The incumbent operator is
bound by universal service
obligations and must
publish reference offers for
interconnection, resale of
final user lines, local loop
unbundling, internet access,
leased lines, ADSL and
access to ducts.
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